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State of New Jersey v. Brian P. Hoffman (A-78-96)
Argued January 21, 1997 -- Decided June 25, 1997
COLEMAN, J., writing for a unanimous Court.

In this appeal the Court addresses two issues: whether the act of mailing a torn-up support order on two
occasions by one former spouse to the other constitutes a violation of the harassment statute, N.J.S.A. 2C:33-4(a);
and whether the same mailings constitute violations of a final domestic violence restraining order.

Brian Hoffman and Mary Hoffman were married for seven years. Thereafter, in September 1991, Brian
began a course of assaultive behavior resulting in the issuance of several temporary restraining orders against him.

Ultimately, a final restraining order was entered by the Chancery Division in February 1992, which
prohibited Brian from committing future acts of violence and from having contact with Mary or her children from a
prior marriage. The final order further barred Brian from the family homes and prohibited him from making
harassing communications to Mary and her three children. Lastly, the final order directed Brian to pay child support
and awarded Mary exclusive possession of the family home in Linwood and temporary custody of the two children
born of the marriage.

Following the entry of the final restraining order, Brian continued to engage in a pattern of harassing
behavior. On one occasion, on April 16, 1992, as Mary was driving her vehicle towards the family home in Somers
Point, she noticed Brian’s vehicle approaching from the opposite direction. As the two vehicles passed each other,
Brian slammed on his brakes, appeared to shout something, shook his hand in a fist, and pointed his index finger at
her as if he were shooting a gun. The following day, he again went to the Somers Point home but this time went
inside. On that day, the Somers Point police arrested Brian and charged him with burglary, attempted larceny,
unlawful possession of a weapon, criminal mischief, and contempt of the final restraining order. He subsequently
pleaded guilty to some of the charges for which he received a custodial sentence of 364 days.

While serving the county jail term, Brian mailed a package to Mary containing a Notice of Motion to
modify the support order, a financial statement, and a torn-up copy of the support order. The following day, Mary
received the identical package by certified mail. Mary subsequently filed two complaints against Brian for the
separate mailings of the torn-up support order, alleging that each of the mailings constituted two distinct offenses: a
harassing communication, in violation of N.J.S.A. 2C:33-4(a), and contempt for violating the final restraining order,
in violation of N.J.S.A. 2C:29-9(b).

At trial, the court convicted Brian of the charges of contempt and harassment for the two mailings and of
contempt for the April 16 incident, which had been consolidated for trial. The Appellate Division affirmed Brian’s
conviction and sentence for contempt based on the April 16 incident. It reversed the two harassment and contempt
convictions relating to the mailings. The majority of the panel held that the two mailings did not constitute
harassment within the meaning of N.J.S.A. 2C:33-4(a) because the mailings were not likely to alarm or to seriously
annoy Mary or a reasonable person. The majority also vacated the two contempt convictions because the
controlling language in the contempt statute is the same as that in the harassment statute. The dissent disagreed,
finding that the two mailings satisfied the requirements of both statutes.

The State appealed as of right to the Supreme Court based on the dissent.
HELD: Although Brian Hoffman did not violate the harassment statute by the two mailings of the torn-up support
order to Mary Hoffman because those mailings did not invade her privacy; those same mailings did constitute a

violation of the final restraining order.

1. The purpose to be served by enactment of the harassment statute is to make criminal, private annoyances that are
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not entitled to constitutional protection, and the substantive criminal offense proscribed by subsection (a) is directed
at the purpose behind and motivation for making the communication. (pp. 9-11)

2. A finding of purpose to harass may be inferred from the evidence presented. (pp. 11-12)

3. When a statute is ambiguous, a court’s function is to ascertain and to effectuate the Legislature’s intent and
extrinsic aids, such as legislative history may be used to help resolve any ambiguity and to ascertain the true intent
of the Legislature. (pp. 12-14)

4. Because the Legislature did not state its intent in using the word “annoy” in subsection (a) of the harassment
statute and because it intended for each subsection to stand alone, the words and phrases used by the Legislature
should be accorded their normal and accepted connotations as well as their ordinary and well understood meanings.

(pp. 14-16)

5. Subsection (a) of the harassment statute proscribes even a single act of communicative conduct when its purpose
is to harass, and the annoyance or alarm required by that subsection need not be serious. (pp. 16-17)

6. A statute that is vague creates a denial of due process because of a failure to provide notice and warning to an
individual that his or her conduct could subject that individual to criminal prosecution. (pp. 17-18)

7. The ordinary usage of the term “harass” is sufficient to inform a person of normal intelligence of the type of
mental culpability needed. (p. 18)

8. The Legislature intended that the catchall provision of subsection (a) encompass only those types of
communications that also are invasive of the recipient’s privacy. (pp. 19-20)

9. The Legislature did not intend to criminalize communications under subsection (a) that are made in inoffensive
language, at convenient hours, or in the communicator’s own name. (pp. 20-21)

10. In determining whether one’s conduct is likely to cause the required annoyance or alarm to the victim, that
person’s past conduct toward the victim and the relationship’s history must be taken into account, especially in
domestic violence cases. (pp. 21-24)

11. Although it is true that, in the area of domestic violence, some people may attempt to use the process as a sword
rather than as a shield, courts have not hesitated to terminate a potential prosecution when the charges have been

trivial or the prosecution would have been absurd. (pp. 24-26)

12. The two mailings Brian sent to Mary were written contacts with her in violation of the restraining order.
(pp-26-29)

The judgment of the Appellate Division is AFFIRMED in part and REVERSED in part.

CHIEF JUSTICE PORITZ and JUSTICES HANDLER, POLLOCK, O’HERN, GARIBALDI and
STEIN join in JUSTICE COLEMAN?’s opinion.
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statutes. In a published opinion, the Appellate Division
concluded that the mailings violated neither statute. 290 N.J.
Super. 588, 599-601 (1996). A dissenting nenber of the panel
woul d have affirnmed the convictions. |d. at 609-12. This appeal
is before us as of right. R_2:2-1(a)(2). W now reverse in

part and affirmin part.

Def endant Brian P. Hof fman and Mary Hoffman were married for
seven years. The famly unit included two children born of the
marriage and three children fromMary's fornmer marriage. A fire
in the marital home in June 1991 forced the famly to relocate
from Sonmers Point to Linwood

Approxi mately three nonths after relocating to the Linwod
home, defendant commenced a course of conduct that led to the
i ssuance of a final restraining order. |In Septenber 1991,
def endant was arrested for assaulting Mary during an argunent.

On Septenber 24, 1991, a tenporary restraining order was issued
agai nst defendant pursuant to the Prevention of Donestic Violence
Act, N.J.S. A 2C 25-1 to -16, which was repeal ed and repl aced by
the Prevention of Donestic Violence Act of 1991, N.J.S. A 2C 25-
17 to -33 ("1991 Act"). Those charges were di sm ssed on Novenber
19, 1991, with Mary's consent.



Five days | ater, defendant and Mary argued agai n and
def endant once again assaulted Mary. She filed a second assault
charge agai nst defendant. On Decenber 19, 1991, Mary again
dropped the charges. Al though Mary gave a sworn statenent that
she had not been threatened or coerced into wthdraw ng the
crimnal charges, she later informed the Cape May County
Prosecutor that she had been coerced into dropping the two
assault charges by defendant's threats on her and her children's
lives.

Approxi mately two weeks | ater, defendant's abusive behavi or
began once again, and on January 31, 1992, another tenporary
restraining order was issued pursuant to N.J.S. A 2C 25-28(h). A
final restraining order was entered by the Chancery Di vision,
Fam |y Part, on February 6, 1992. The content of that order
pl ayed a significant role in what was to foll ow

That final order (1) prohibited defendant fromcommtting
future acts of donestic violence, pursuant to N.J.S. A 2C: 25-
29(b)(1); (2) prohibited defendant from having contact with Mary
and her three children fromher prior marriage, pursuant to
N.J.S. A 2C 25-29(b)(6); (3) barred defendant fromthe Soners
Poi nt and Li nwood hones, pursuant to N.J.S. A 2C 25-29(b)(6); (4)
prohi bi ted defendant from nmeki ng harassi ng comruni cations to
Mary, her three children fromthe prior marriage, and her nother,
pursuant to N.J.S. A 2C 25-29(b)(7); and (5) directed defendant
to pay child support, pursuant to N.J.S. A 2C 25-29(b)(4). In

addition, the final order awarded Mary excl usive possession of



t he Li nmood honme and tenporary custody of the two children born

of the marri age.

Al t hough the parties had separated before the end of January
1992, that did not end the alleged pattern of harassing behavi or.
On February 6, 1992, defendant allegedly violated the final
restraining order by surreptitiously entering the Somers Poi nt
home. Mary filed a conplaint agai nst defendant on April 7, 1992,
with the Atlantic County Famly Part, charging himwth contenpt
of court, contrary to N.J.S.A 2C 29-9(b), for violating the
restraining order. That conplaint relied on information that
Mary had received from her next-door neighbor. The neighbor had
heard noises fromthe famly home and had gone over to
investigate. After the neighbor called out defendant's nane
several tines, defendant allegedly responded "yes -- yeah, it's
okay." The nei ghbor al so saw defendant's car, a red Volvo, in
t he driveway.

On February 7, 1992, in an apparent attenpt to abide by the
restraining order, defendant went to the Linwood hone with police
escorts to retrieve his belongings. Wile there, he allegedly
destroyed articles of Mary's clothing by ripping or cutting them
Mary did not file charges against defendant for that incident.

On April 16, 1992, defendant again allegedly violated the

final restraining order. Mary and her children had gone to the



Sonmers Point honme to clean up after the June 1991 fire and to
take an inventory. Mary left the children at the hone for
approximately twenty mnutes to drive to her attorney's office to
pick up a child support check. As she was returning to the
Sonmers Point hone, she noticed defendant's car approxinmtely
ei ght houses from her hone, approaching her fromthe direction of
the Soners Point hone. Mary becane fearful for her children. As
t he vehicles of defendant and Mary passed each ot her, defendant
sl ammed on his brakes, appeared to shout sonething, shook his
hand in a fist, and pointed his index finger at her as if he were
shooting a gun.

The next day, April 17, 1992, defendant again went to the
Sonmers Point honme; only this time he went inside. On that day,
t he Soners Point police arrested defendant and charged himw th
burglary, attenpted |arceny, unlawf ul possession of a weapon,
crimnal mschief, and contenpt of the final restraining order.

On July 8, 1992, pursuant to a plea agreenent, defendant
pled guilty in the Law Division to crimnal trespass and
contenpt, two fourth-degree offenses related to the April 17
epi sode. O her charges related to that episode were di sm ssed.
Def endant was sentenced in August 1992 to three years of
probation, and as a condition thereof, he was required to serve
364 days in jail.

Apparently unhappy because defendant had been permtted to
plead guilty to the |l esser charges for the April 17 episode with

a favorabl e sentence reconmendation, Mary filed a municipal court



conplaint on or about July 9, 1992, charging defendant with
harassnment for engaging in a course of alarm ng conduct, in
violation of N.J.S. A 2C: 33-4(c). Defendant was al so charged
with contenpt for making contact with Mary that was prohibited by
the February 6 order, in violation of N.J.S. A 2C 29-9(b). That
conplaint was related to the April 16 car i ncident.

Wil e serving the county jail termfor the April 17 episode,
def endant nmail ed a package to Mary that she received on June 23,
1993. The envel ope contained a Notice of Mdtion to nodify a
support order that had been entered a year earlier as part of the
coupl e's divorce proceedings, a financial statenent, and a torn-
up copy of the support order. The next day, Mary received a
notice fromthe post office informng her that it had a received
a piece of certified mail for her. Mary picked up the certified
mai | on June 25. It contained another torn-up copy of the sane
support order and the other previously nentioned docunents that
she had received in the June 23 delivery.

Mary filed two conpl ai nts agai nst defendant for the two
mai | i ngs of the torn-up support order. Each conplaint alleged
that each of the mailings constituted two distinct offenses: an
har assi ng comruni cation, in violation of N.J.S. A 2C 33-4(a), and
contenpt for violating the February 6, 1992, final restraining

order, a violation of N.J.S. A 2C 29-9(b).



A bench trial was conducted in the Fam |y Part on August 5,
1993. Four contenpt charges, consisting of the two mailings, the
February 6, 1992, entry into the Soners Point honme, and the Apri
16, 1992, car incident, were consolidated for trial. Three
harassnment charges, consisting of the two mailings alleged to be
in violation of N.J.S. A 2C 33-4(a) and the April 16, 1992, car
incident alleged to be in violation of N.J.S. A 2C: 33-4(c), were
al so consolidated for trial

The trial court found Mary to be an "extrenely credible"
wi tness and, on the basis of her testinony, concluded that the
incidents of April 16, 1992, and the June 23 and June 25, 1993,
mai | i ngs had occurred as she had reported them However, the
trial court granted defendant's notion for a directed verdict on
the contenpt charge for violating the final restraining order
based on defendant's February 6 entry into the Soners Point hone.
The notion was granted because the court was not convinced beyond
a reasonabl e doubt that defendant had entered the Sonmers Point
home on that date. The trial court also acquitted defendant of
t he harassnent charge related to the April 16 event. The court
interpreted N.J.S. A 2C. 33-4(c) to require nore than a single
episodic act. It considered defendant's gesture with his hand
and finger fromhis autonobile to constitute a single act rather
than a course of conduct that it deened was required by N.J.S A

2C: 33-4(c).



The trial court convicted defendant of the remaining five
charges: the contenpt charge relating to the April 16 incident;

t he charges of contenpt and harassnent for the June 23 mailing;
and the charges of contenpt and harassnent for the June 25
mai | i ng.

For sentencing purposes, the trial court nerged defendant's
harassment convictions with the acconpanyi ng contenpt convictions
related to the two mailings and sentenced himto concurrent terns
of thirty days in the Atlantic County Justice Facility. For the
April 16 contenpt conviction, defendant was sentenced to the sane
facility for a concurrent termof six nonths.

The Appellate Division affirnmed defendant's conviction and
sentence for contenpt based on the April 16 incident. 290 N.J.
Super. at 601. It reversed the two harassnment and the two
contenpt convictions relating to the two mailings. [d. at 599-
601.

The majority held that the two mailings did not constitute
harassnment within the neaning of N.J.S. A 2C: 33-4(a) because the

mai lings were not likely to alarmor to seriously annoy Mary or a

reasonabl e person. 290 N.J. Super. at 599. The mpjority vacated
the two contenpt convictions because the controlling | anguage in
the contenpt statute is the same as the controlling | anguage in
the harassnent statute. 1d. at 600-01. The dissent disagreed,
finding that the two nmailings satisfied the requirenents of both
statutes. 1d. at 612. The State has appeal ed of right based on

t he di ssent.



The State argues that the majority of the Appellate Division
panel incorrectly construed as equival ents the harassnent
statutory ternms "annoyance" and "alarm" The State relies on the
pl ain | anguage of the terns "annoy" and "al arnf and di stingui shes
t hem by degrees of fear. The State maintains that the majority
erred by failing to exam ne and apply the statutes in |ight of
the |l egislative objective enbodied in the 1991 Act.

Def endant contends that the mgjority opinion construed the
harassnent statute to require serious annoyance under subsection
(a) because without such a construction the statute would be void
for vagueness, thereby rendering it unconstitutional. He
contends that if the Court finds that the magjority erred inits
construction of the statute, then the Court should declare the
statute unconstitutional. W find that the principal issue
before us, the issue that divided the Appellate D vision, whether
a "serious" annoyance mnmust be found under subsection (a), is the
wrong i ssue upon which to focus. The proper focus in a
subsection (a) prosecution should be on whether the nethod or
manner of comruni cation established an harassing intent to annoy

or alarm



A determ nation of whether the two mailings constitute
harassment nust begin wth the statutory |anguage. The
harassnment statute provides in relevant part:

[ A] person conmits a petty disorderly persons
offense if, with purpose to harass anot her,
he:

a. Mkes, or causes to be nade, a
conmuni cation or comuni cati ons anonynously
or at extrenely inconvenient hours, or in
of fensively coarse | anguage, or any other
manner |likely to cause annoyance or al arm

b. Subjects another to striking,
ki cki ng, shoving, or other offensive
touching, or threatens to do so; or

c. Engages in any other course of
al arm ng conduct or of repeatedly conmtted
acts with purpose to alarmor seriously annoy
such ot her person.

A conmuni cati on under subsection a. may
be deenmed to have been nmade either at the
pl ace where it originated or at the place
where it was received.

[N.J.S.A. 2C: 33-4 (enphasi s added). ]

Each of those three subsections is "free-standing, because

each defines an offense inits ow right." State v. Mrtiner,

135 N.J. 517, 525 (1994). The plain | anguage of subsection (a)
provi des that a person conmts a petty disorderly persons offense
if he or she coomunicates in a "manner likely to cause annoyance
or alarm™ NJ.S A 2C 33-4(a). A violation of subsection (a)
requires the followi ng elements: (1) defendant nmade or caused to
be made a communication; (2) defendant's purpose in nmaking or

10



causi ng the conmuni cation to be nade was to harass anot her
person; and (3) the communi cation was in one of the specified
manners or any other manner simlarly likely to cause annoyance
or alarmto its intended recipient.

The purpose to be served by enactnent of the harassnent
statute is to nmake crimnal, private annoyances that are not

entitled to constitutional protection. 2 Final Report of the New

Jersey Crimnal Law Revision Conm ssion, conmentary to 8 2C:. 33-4,

at 296 (1971) ("Einal Report"). Thus, the substantive crim nal
of fense proscribed by subsection (a) "is directed at the purpose
behi nd and notivation for" making or causing the conmunication to

be made. Mortimer, supra, 135 N.J. at 528.

It is undisputed that defendant mailed the two
conmuni cations to Mary. The State was required to prove beyond a
reasonabl e doubt that defendant's purpose in nmailing the

conmuni cations was to harass Mary. E. K. v. GK. , 241 N.J. Super

567, 570 (App. Div. 1990). The New Jersey Code of Crim nal
Justice defines "purposely" as follows: "A person acts purposely
with respect to the nature of his conduct or a result thereof if
it is his conscious object to engage in conduct of that nature or
to cause such a result.” NJ.S.A 2C2-2(b)(1). The trial
court found that defendant had acted with the purpose to harass
Mary, reasoning that there was no ot her purpose for defendant to
mai | torn-up copies of the order

A finding of a purpose to harass may be inferred fromthe

evi dence presented. State v. MDougald, 120 N.J. 523, 566-67

11



(1990); State v. Avena, 281 N.J. Super. 327, 340 (App. Div.

1995). Common sense and experience may informthat

determnation. State v. Richards, 155 N.J. Super. 106, 118 (App.
Div.), certif. denied, 77 N.J. 478 (1978).

Qur review of the record reveal s a substantial evidentiary
basis to support the trial court's finding that defendant's
pur pose was to harass Mary. The mailings of the torn-up copy
served no legitimate purpose. Inclusion of the previous support
order, torn-up or otherw se, was not necessary for defendant to
informMary of his notion to nodify the support order. As the
custodi al parent, Mary was fully aware of the terns of the
support order. Absent a legitimte purpose behind defendant's
actions, the trial court could reasonably infer that defendant
acted with the purpose to harass Mary.

The third and crucial elenment of harassnment under subsection
(a), nanely whether the two mailings were in a "manner likely to
cause annoyance or alarni to Mary, is nore problematic. N.J.S. A
2C. 33-4(a). Because subsection (a) uses no adjective to quantify
t he degree of annoyance required, the majority in the Appellate
D vision held that the annoyance nust be serious. It reasoned
that the Legislature did not intend to "crimnalize irksonme or

vexi ng comuni cations.” 290 N.J. Super. at 598-99. W disagree

with the Appellate D vision that the "serious annoyance" required
by subsection (c) nust be engrafted into the "annoyance" required

under subsection (a).

12



When construing a statute, the first consideration is the

statute's plain nmeaning. State v. Szenple, 135 N.J. 406, 421

(1994); Merin v. Maglaki, 126 N.J. 430, 434 (1992); Town of

Morristown v. Whman's C ub, 124 N.J. 605, 610 (1991). If

differing interpretations exist, then the phrase's neaning is not

obvi ous or self-evident on its face. Szenple, supra, 135 N.J. at

422. \Wen a statute is anbiguous, a court's function is to
ascertain and to effectuate the Legislature's intent. Szenple,

supra, 135 N.J. at 422 (citing Cedar Cove, Inc. v. Stanzione, 122

N.J. 202, 213 (1991)). Extrinsic aids, such as legislative
hi story, conmttee reports, and contenporaneous construction, may
be used to help resolve any anbiguity and to ascertain the true
intent of the Legislature. 1lbid.

"The primary task for the Court is to "effectuate the
legislative intent in light of the | anguage used and the objects

sought to be achieved.'"™ Merin, supra, 126 N.J. at 435 (quoting

State v. Maguire, 84 N. J. 508, 514 (1980)); see Richard's Auto

Cty, Inc. v. Director, Dv. of Taxation, 140 N.J. 523, 533

(1995). As we noted earlier, when enacting N.J.S. A 2C 33-4, the
Legi sl ature sought to fill gaps in the Code of Crim nal Justice.

2 Final Report, supra, commentary to 8 2C.33-4, at 296. The

commentary to the Final Report states:

Speci al provision for these private
annoyances is required since Section 2C:. 33-2
(Disorderly Conduct) is limted to

di sturbance of sone general inpact [as
opposed to inpact on a particul ar
individual]. The present Section is also
needed to fill a gap caused by sone

13



exclusions fromthe provisions of Section
2C:12-1 (Assaults).

[1bid.]
Two repeal ed statutes, N.J.S.A 2A 170-26 and N.J.S. A
2A: 170-29, served as sources for N.J.S. A 2C: 33-4. See 2 Final

Report, supra, commentary to 8 2C: 33-4, at 296; L. 1978, c. 95, 8§

2C:33-4. N.J.S. A 2A:170-26 addressed assaul tive behavi or.
N.J.S. A 2A 170-29 prohibited anong ot her things, public
utterances of |oud and offensive or profane | anguage, and public
or private harassing tel ephone calls.

The final source for NJ.S. A 2C 33-4 was the Anmerican Law
Institute's Mbdel Penal Code ("MPC') 8§ 250.4. 1 Final Report,

supra, source or reference note to 8§ 2C.33-4, at 113. The
commentary to MPC 8§ 250.4 states that that section applies to

harassnent of another indivi dual. Mbdel Penal Code and

Commentaries 8 250.4, cnt. 1, at 360 (O ficial Draft and Revi sed

Comments 1980) ("MPCC'). The MPC, however, did not include the
term"annoy" in its text. |d. at 359-60. |In defining a
"prohibited course of alarm ng conduct” (currently prohibited by
N.J.S.A 2C 33-4(c)), the commentary to the MPC states, "[a]larm
of course, may be induced in an infinite variety of ways, but the
requi renent excludes fromthe offense actions not productive of

anxiety or distress.” MPCC, supra, 8 250.4, cnt. 5, at 368.

Odinarily, the legislative history can be very hel pful in
determning |legislative intent. Here, however, the Legislature
when enacting N.J.S. A 2C: 33-4 did not explicitly state its
intent concerning the term"annoy"; therefore, the |egislative

14



history is not particularly hel pful in ascertaining the neaning

of the ternms "annoy" and "alarnt as codified in N.J.S. A 2C: 33-

4(a). As the dissenting opinion noted, N.J.S. A 2C 33-4(a) does
not nodify the verb "annoy” with the adverb "seriously."” 290

N.J. Super. at 609. A famliar principle of statutory

construction precludes the Court fromengrafting the term
"serious" found in subsection (c) into subsection (a) because the
Legislature carefully enployed it in subsection (c) and excl uded
it in subsection (a), thereby indicating that the exclusion was

intentional. See CE Solid State, Inc. v. Director, Div. of

Taxation, 132 N.J. 298, 308 (1993); Marshall v. Western Union

Tel. Co., 621 F.2d 1246, 1251 (3d Cr. 1980). Moreover, the
Legi sl ature intended for each subsection of the harassnent

statute to be free-standing. See Mortiner, supra, 135 N. J. at

525.
Consequently, the words and phrases used by the Legislature
shoul d be accorded their normal and accepted connotations as well

as their ordinary and well understood neanings. Fahey v. City of

Jersey GCity, 52 N.J. 103, 107 (1968); State v. Sperry &

Hut chi nson Co., 23 N.J. 38, 46 (1956). One dictionary defines

"to annoy" as "to interfere with[, to] affect detrinentally

[,] to be a source of annoyance . . . [; annoy] suggests
di sturbed or irritated | oss of conposure, placidity, or patience
t hrough enduring affliction, . . . slight, or disconfort."

Webster's Third New International Dictionary 87 (1993)

("Webster's"). Another dictionary defines "annoy" as "[t]oO

15



disturb or irritate, especially by continued or repeated acts; to

weary or trouble; to irk; to offend.” Black's Law Dictionary 89

(6th ed. 1990).

We are satisfied that the Legislature intended that the term
"annoyance" should derive its neaning fromthe conduct being
scrutinized. As will be developed nore fully later, subsection
(a) proscribes a single act of communi cative conduct when its
purpose is to harass. Under that subsection, annoyance neans to
disturb, irritate, or bother. Subsection (b) (the assault and
battery or physical contact harassnment section) deals with
touchings or threats to touch, and it does not require the
intended victimto be annoyed or alarnmed. |In contrast to
subsection (a), which targets a single conmunication, subsection
(c) targets a course of conduct. Subsection (c) proscribes a
course of alarm ng conduct or repeated acts with a purpose to
alarmor seriously annoy an intended victim

The purpose of subsection (c) is to reach conduct not
covered by subsections (a) and (b). For exanple, if a person
were to ring a former conpanion's doorbell at 3:00 p.m on
Sunday, flash bright lights into her wi ndows on Monday at 6: 00
p.m, throw tomatoes into her front door on Tuesday at 6:30 p.m,
t hrow eggs on her car on Wednesday, and repeat the sanme conduct
over a two-week period, a judge could find that subsection (c)
has been violated. W do not inply by that exanple that five or
nore episodes are required to establish a course of alarmng

conduct. That determ nation nust be made on a case-by-case
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basis. W conclude only that serious annoyance under subsection
(c) nmeans to weary, worry, trouble, or offend.

Thus, the difference between "annoyance" and "serious
annoyance" is a matter of degree. That is a choice that the
Legislature is free to make. The judiciary does not have a

license to rewite legislation to make it conformto its w shes.

State v. Muhammad, 145 N.J. 23, 40 (1996). The Legisl ature has
made the conscious choice that the | evel of annoyance caused by
communi cations directed to a person with purpose to harass need
not be as serious as that required by subsection (c). The
Legi sl ature no doubt felt that because of the w despread use of
sonme forms of communi cation to harass people, the inpact upon the
i ntended victimshould not have to be as severe to sustain a

vi ol ati on of subsection (a) as that required by subsection (c).

Al t hough we hold that the annoyance or alarmrequired by
subsection (a) need not be serious, the catchall provision of
subsection (a) nust be interpreted to protect agai nst
unconstitutional vagueness and inperm ssible restrictions on
speech. Defendant maintains that if subsection (a) does not
require serious annoyance, then that subsection fails the
constitutional vagueness test.

A statute that is vague creates a denial of due process

because of a failure to provide notice and warning to an
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i ndi vidual that his or her conduct could subject that individual

to crimnal or quasi-crimnal prosecution. Screws v. United

States, 325 U.S. 91, 101-02, 65 S. C. 1031, 1035, 89 L. Ed.
1495, 1503 (1945). This Court has stated that

"[c]lear and conprehensible legislationis a
fundamental prerequisite of due process of

| aw, especially where crimnal responsibility
is involved. Vague |laws are unconstitutional
even if they fail to touch constitutionally
protected conduct, because unclear or

i nconprehensible legislation places both
citizens and |law enforcenent officials in an
unt enabl e position. Vague |aws deprive
citizens of adequate notice of proscribed
conduct, and fail to provide officials with
gui delines sufficient to prevent arbitrary
and erratic enforcenent."”

[State v. Afanador, 134 N.J. 162, 170 (1993)
(alteration in original) (quoting Town
Tobacconist v. Kimelman, 94 N.J. 85, 118
(1983)) (enphasis added). ]

W reject defendant's vagueness argunent and reaffirm our

decision in Mrtinmer, supra, 135 N.J. at 536, hol ding that

N.J.S. A 2C 33-4(a) is not unconstitutionally vague. The
specific state of mnd required, with purpose to harass the

i ntended recipient of the conmunication, is sufficiently clear
and serves to clarify any vague phrases in subsection (a). The
ordi nary usage of the term"harass" is sufficient to informa
person of normal intelligence of the type of nental culpability
needed. As was stated in Mirtiner, the phrases in the statute
when read in isolation may be vague, but subsection (a) is not
vague because each communi cation is subject to the requirenent

that there be a purpose to harass. Mortiner, supra, 135 N.J. at

535- 36.
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| ndependent of, and yet related to, the vagueness argunent
is the problemof howto interpret the phrase "any other manner”
of communi cation contained in the catchall provision of
subsection (a). |If possible, we should interpret that phrase in
a way that avoids successful overbreadth chall enges. An
over breadth chal | enge may be successful where there is "a strong
showi ng that the statute's deterrent effect on legitimte
expression is . . . real and substantial . . . and that the sweep
of the legislation wll inpermssibly hobble the exercise of

protected First Amendnment rights.” New Jersey State Chanber of

Commerce v. New Jersey Election Law Enforcenent Commn, 82 N.J.

57, 66 (1980) (citations omtted) (internal quotation marks
omtted); State v. Finance Am Corp., 182 N.J. Super. 33, 37

(App. Div. 1981).

Clearly the two mailings were not sent anonynously, or at an
extrenely inconvenient hour, or in offensively coarse | anguage,
all of which are proscribed by subsection (a). Those three types
of conmuni cation properly can be classified as being invasive of
the recipient's privacy. Thus, we believe the Legislature
i ntended that the catchall provision of subsection (a) enconpass
only those types of comunications that al so are invasive of the
recipient's privacy.

As we noted earlier, subsection (a) is simlar to MPC §
250. 4(3).
As the Mbdel Penal Code Commentary to this
section notes, the First Amendnent is
inplicated since the provision proscribes

harassment by conmuni cation. The Commentary

19



notes that this particular provision
(N.J.S. A 2C 33-4a or 8§ 250.4(3)) presents a
difficult overbreadth issue. Although the
principal application of this sectionis to
harassi ng phone calls, it has been applied in
ot her contexts. In light of the Suprene
Court's decision in Rowan v. Post Ofice
Dept., 397 U.S. 728, 90 S. . 1484, 25 L.
Ed. 2d 736 (1970), the Commentary notes that
"Subsection (3) should perhaps be interpreted
to apply only to repeated phone calls or

ot her ki nds of comuni cative harassnment that
intrude into an individual's legitinmate
expectation of privacy." Mdel Penal Code
and Commentaries 8§ 250.4, at 372-374

(O ficial Draft and Revised Comments 1980).

[ Roe v. Roe, 253 N.J. Super. 418, 429 n.3
(App. Div. 1992).]

The catchall provision of N.J.S. A 2C 33-4(a) should

generally be interpreted to apply to nodes of conmunicative
harassnment that intrude into an individual's "legitimte

expectation of privacy." MPCC, supra, 8 250.4, cnt. 6, at 374.

Many forms of speech, oral or witten, are intended to annoy.
Letters to the editor of a newspaper are sonetines intended to
annoy their subjects. W do not crimnalize such speech, even if
i ntended to annoy, because the manner of speech is non-intrusive.

Thus, in enforcing subsection (a) of the harassnment statute,
we nust focus on the node of speech enployed. That subsection of
our statute, |like those el sewhere, is "ained, not at the content
of the offending statenments but rather at the manner in which

t hey were conmuni cated.” Finance Am Corp., supra, 182 N.J.

Super. at 39-40. Speech that does not invade one's privacy by
its anonymty, offensive coarseness, or extreme inconvenience

does not | ose constitutional protection even when it is annoying.
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Because subsection (a) has crimnalized communi cations that are
made anonynously or in offensively coarse | anguage or at
extrenmely inconvenient hours, we assunme that the Legislature did
not intend to crimnalize comunications under subsection (a)
that are made in inoffensive | anguage, at convenient hours, or in
t he conmuni cator's own nane.

That conclusion is consistent with the ejusdem generis

principle of statutory interpretation. See 2A Norman J. Singer,

Sut herland Statutory Construction 8 47.17 (5th ed. 1992).

Under this rule, when general words foll ow
specific words in a statutory enuneration,

t he general words are construed to enbrace
only the objects simlar in nature to those
obj ects enunerated by the preceding specific
words. This technique saves the |egislature
fromspelling out in advance every
contingency in which the statute could apply.

[Hovbilt, Inc. v. Township of Howell, 263
N.J. Super. 567, 571 (App. Div. 1993)
(citations omtted), aff'd, 138 N.J. 598
(1994).]

Al t hough we hold that defendant was inproperly convicted
under subsection (a) because those mailings did not invade Mary's
privacy so as to constitute harassnment, we enphasize that the
trial court is permtted to examne the totality of the
ci rcunst ances, especially and including the context of domestic
vi ol ence, in determ ning whether subsection (a) has been
violated. Qur lawis particularly solicitous of victins of
donmestic violence, and the 1991 Act therefore influences our

interpretation of the harassnent statute. See N.J.S. A 2C 25-18

(providing that the purpose of the 1991 Act is to assure the
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victinms of donestic violence "the maxi mum protection from abuse
the | aw can provide").

At its core, the 1991 Act effectuates the notion that the
victimof domestic violence is entitled to be left alone. To be
left alone is, in essence, the basic protection the | aw seeks to

assure these victins. Cf. State v. Msch, 214 N.J. Super. 457

466 (App. Div. 1986) ("The scales of justice rem nd us that the
public as well as this victimhave a right to feel safe when
alone in their own homes. Since the incident here occurred, D.D
has been afraid to | eave her apartnent, afraid to be left al one
and, even worse, afraid to wal k around her own apartnent. Each
and every one of us has the fundanmental right to be left

alone."), certif. denied, 107 N.J. 131 (1987). Thus, we are

persuaded that the Legislature intended that although conduct or
speech that may not sufficiently constitute an invasion of
privacy to the non-victim may in fact constitute harassment to
the victimof past donestic abuse.

I n determ ni ng whether a defendant’'s conduct is likely to
cause the required annoyance or alarmto the victim that
defendant's past conduct toward the victimand the relationship's
hi story nust be taken into account. The incidents under scrutiny
nmust be examned in light of the totality of the circunstances.

This is particularly true in donmestic violence cases in
which a cycle of violent behavior is evident. |Indeed, courts are
required to consider "[t]he previous history of domestic violence

between the [parties], including threats, harassnment and physi cal
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abuse" when determ ning whether the 1991 Act has been vi ol at ed.
N.J.S. A 2C 25-29(a)(1). As was denonstrated here, those who
commt acts of donestic violence have an unheal thy need to
control and dominate their partners and frequently do not stop
t heir abusive behavior despite a court order. See Janmes Martin

Truss, The Subjection of Wnen . . . Still: Unfulfilled Prom ses

of Protection for Wonen Victins of Donestic Violence, 26 St.

Mary's L.J. 1149, 1172-73 (1995); Dennis Hevesi, For the Abused,

An Electronic Lifeline, N.Y. Tinmes, July 27, 1995, at B3.
Victins are actually at their highest risk of injury when they

try to |l eave their abusers. See Truss, supra, 26 St. Mary's L.J.

at 1172-73; Barbara Stewart, What Drives a Batterer? |ssues of

Control, N.Y. Tines, Nov. 3, 1996, at NJ4. Donesti c vi ol ence

victinms who | eave their abusers are justified in their continued
fear because of the many cases of victins who are assaulted or
killed by former partners.

The trial court appropriately observed that defendant had a
hi story of commtting acts of donestic viol ence against Mary and
of violating the restraining order. The trial court correctly
found that defendant had no purpose other than to harass Mary in
mai ling the torn-up orders. Mary was unaware of any legitimte
function that was served by the torn-up orders; that nade her
nore likely to feel alarnmed or annoyed. An abuser who
spont aneously appears or makes surprising comunications w thout
any legitimte purpose enhances the victims apprehension. The

fears of a donestic violence victimand the turnmoil she or he has
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experienced should not be trivialized. |In different contexts, a
reci pient of a torn-up court order may not be al arnmed or
seriously annoyed, but sonme victinms of donestic violence may
rightly view a course of comuni cative conduct as seriously
annoyi ng, alarmng, or threatening, or as all of those things.
Based on the final restraining order that was issued
pursuant to the 1991 Act, the trial court found that view ng the
four contenpt charges and the three harassnment charges
collectively made Mary fearful of defendant. The court also
considered the fact that when defendant nailed the ripped-up
court orders, he was in jail serving tine for conduct that became
crimnal by virtue of the final restraining order that was issued

at the behest of Mary.

We recogni ze that in the area of donestic violence, as in
sonme other areas in our |law, sone people may attenpt to use the
process as a sword rather than as a shield. The judicial system
must once again rely on the trial courts as the gatekeeper. The
Legi sl ature has established a self-regulating provision in the
Code that can be used to protect against frivol ous prosecutions
under the 1991 Act. The gap-filler neasure is the de mnims
infraction provision, N.J.S. A 2C 2-11. It provides:

The assignnent judge nmay dismss a

prosecution if, having regard to the nature of the
conduct charged to constitute an offense and the
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nature of the attendant circunstances, it finds
that the defendant's conduct:

a. Was within a customary |icense or
tol erance, neither expressly negated by the
person whose interest was infringed nor
i nconsistent with the purpose of the |aw
defining the offense;

b. D d not actually cause or threaten
the harmor evil sought to be prevented by
the | aw defining the offense or did so only
to an extent too trivial to warrant the
condemnmati on of conviction; or

c. Presents such other extenuations
that it cannot reasonably be regarded as
envi saged by the Legislature in forbidding
t he of fense. The assignnent judge shall not
di smi ss a prosecution under this section
wi t hout giving the prosecutor notice and an
opportunity to be heard. The prosecutor
shall have a right to appeal any such
di sm ssal

[N.J.S.A 2C 2-11.]
The statute, with nodifications, was nodel ed after MPC §

2.12. 1 Final Report, supra, source or reference note to 8 2C: 2-

11, at 23. The drafters of the MPC summari zed the historical
basis for that section as a "kind of unarticulated authority to
mtigate the general provisions of the crimnal |aw to prevent

absurd applications.” 2 Final Report, supra, comentary to 2C: 2-

11, at 74. CQur courts have not hesitated to use that statute to
term nate a potential prosecution when the charge has been
trivial or the prosecution wuld have been absurd. State v.

Brown, 188 N.J. Super. 656, 671 (Law Div. 1983); see, e.qg., State

v. Zarrilli, 216 N.J. Super. 231, 240 (Law Div.) (dism ssing

charge of underage consunption of al coholic beverage where the

defendant took a sip of a friend' s beer), aff'd, 220 N.J. Super.
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517 (App. Div. 1987); State v. Nevens, 197 N.J. Super. 531, 534

(Law Div. 1984) (dism ssing theft charge stenm ng fromthe
defendant's taking of a few pieces of fruit froma buffet table);

State v. Smth, 195 N.J. Super. 468, 477 (Law Div. 1984) (stating

that statute avoids an injustice "in a case of technical but

trivial guilt").

Next, we turn to the question whether defendant violated the
contenpt statute by the two mailings. N.J.S. A 2C 25-29(b) of
the 1991 Act provides that a court "nmay issue an order granting
any or all of the" listed relief provided by the statute. |bid.
As noted earlier, the final restraining order of February 6,
1992, prohibited defendant from having contact with Mary and his
three stepchildren, and from maki ng harassi ng comruni cations to
Mary, defendant's stepchildren, and Mary's not her.

The trial court cited N.J.S. A 2C 25-29(b)(6) in concluding
t hat defendant had violated the restraining order by the two
mailings. NJ.S. A 2C 25-29(b)(6) allows

[a] n order restraining the defendant from
entering the residence, property, school, or
pl ace of enploynment of the victimor of other
famly or househol d nenbers of the victimand
requiring the defendant to stay away from any
specified place that is naned in the order

and is frequented regularly by the victimor
other famly or househol d nmenbers.

[1bid.]
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The Appellate Division disagreed with the trial court and
concl uded that subsection (6) could not be the basis of a finding
that the mailings constituted contenpt violations. The Appellate
Di vi sion reasoned that subsection (6) only prohibits defendants
from physically entering certain |ocations, not conmunications by
tel ephone or mail. Instead, the Appellate D vision found that
subsection (7) would be the nore appropriate section for the
inquiry.

The version of N.J.S. A 2C 25-29(b)(7) applicable to this
case stated:

[a] n order restraining the defendant from
maki ng any communi cation likely to cause
annoyance or alarmincluding, but not limted
to, personal, witten, or tel ephone contact
with the victimor other famly nmenbers, or
their enpl oyers, enployees, or fellow

wor kers, or others wi th whom conmuni cati on
woul d be likely to cause annoyance or al arm
to the victim

[L. 1991, c. 261, § 13, anmended by L. 1994,

c. 94, §5.]°

'The current version of N.J.S.A. 2C:25-29(b)(7) provides:

[a]n order restraining the defendant from making contact with the
plaintiff or others, including an order forbidding the defendant
from personally or through an agent initiating any communication
likely to cause annoyance or alarm including, but not limited to,
personal, written, or telephone contact with the victim or other
family members, or their employers, employees, or fellow workers,
or others with whom communication would be likely to cause
annoyance or alarm to the victim.

[Ibid. (emphasis added).]
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In finding no violation of the contenpt statute, the
Appel | ate Di vi si on expl ai ned t hat

[t]his is the sane standard as is contained
in the harassnment statute. Because we have
concl uded that the comrunications of June 23
and June 25 were not likely to cause
annoyance or alarmunder N.J.S. A 2C 33-4(a)
it follows that defendant coul d not have
violated the terns of the restraining order
by those mailings.

[290 N.J. Super. at 601.]

We di sagree with the conclusion that a finding that
subsection (a) was not violated is dispositive of whether the
contenpt convictions can stand.

Subsections (a), (b), and (c) harassnents are petty
di sorderly persons offenses. NJ.S. A 2C 33-4. A contenpt for
violating a donestic violence restraining order may be either a
fourth-degree offense or a disorderly persons offense. N.J.S. A
2C.29-9(a). It is a fourth-degree offense if the conduct
constituting the violation of the court order could itself also
constitute a crinme or a disorderly persons offense. N.J.S. A
2C.29-9(b). In all other cases, a contenpt based on a violation
of a domestic violence restraining order is a disorderly persons
of fense unl ess the conduct is expressly exenpt by statute. [bid.

In the present case, the pernmanent restraining order
prohi bi ted defendant from (1) engaging in further acts of
donestic violence, (2) having contact with Mary, the
stepchildren, and Mary's nother, or having contact with them by
visiting at either of the two honmes except as provided in the
order, and (3) making harassing conmunications to Mary, the

28



stepchildren, and Mary's nother. N J.S. A 2C 25-29(b)(1), (6),
and (7).

Despite the trial court's reference to N.J.S. A 2C: 25-
29(b)(6) and the fact that N.J.S. A 2C 25-29(b)(7) was not
amended until 1994, the permanent restraining order entered on
February 6, 1992, "prohibited defendant from having contact w th"
Mary except as otherw se provided in that order. Defendant was
al so restrained fromcommunicating wwth Mary for the purpose of
harassing her. As the trial court found, sending the two
mai lings were witten contacts with Mary in violation of the
restraining order.

The provision in the restraining order that prohibited
def endant from contacting Mary except as authorized by the order

was not ultra vires before the 1994 anmendment nodifying N.J.S. A

2C. 25-29(b) (7). The Legislature expressed the clear intent in
the 1991 Act that the judiciary should provide the maximm
protection to victinms of donestic violence. Indeed, the first
sentence of N.J.S. A 2C: 25-29(b) authorizes the trial court to
"grant any relief necessary to prevent further abuse.” |[bid.
Consi stent with that intent, the Appellate D vision has upheld a
contenpt conviction for violating a provision in a 1993
restraining order that prohibited the defendant from "having

contact”™ with a victim State v. L.C., 283 N.J. Super. 441, 445-

47 (1995), certif. denied, 143 N.J. 325 (1996).

The primary purpose for tying the contenpt conviction to

crimnal conduct is to elevate the seriousness of the contenpt
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froma disorderly persons offense to a fourth-degree crine.
However, sentence enhancenent was not relevant in this case.
Even a conviction for violating the harassnent statute, which
woul d be a petty disorderly persons offense, would not elevate

t he contenpt convictions.

We reverse the judgnment of the Appellate D vision and hold
that the two mailings violated the permanent restraining order.
We affirmthe judgnment of the Appellate D vision that the two
mailings did not violate N.J.S. A 2C:33-4(a). Because the
sentences for the subject harassnent and contenpt convictions
were concurrent, no resentencing is required. The final

j udgnment, however, should be anmended to conformto this opinion.

CHI EF JUSTI CE PORI TZ and JUSTI CES HANDLER, POLLOCK, O HERN,
GARI BALDI and STEIN join in JUSTI CE COLEMAN s opi ni on.
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